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Insured coniractor for barge repairs
brought aetion sgainst insurance agent and
his president to recover for failure to procure
alternate employer endoresments on work-
ers’ compensation and excess maritime em-
ployer’s liability insurance policies, These
endorsements were necessary to satisfy war-
ranty on comprehensive general lisbility
(CGL) insurance policy and provide coverage
under it for barge owner’s third-party con-
tractnal indemnity claim arixing out of injury
to contractor's employee. The United States
District Court for the Eastern District of

Bynopeia,
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Louisiana, Helen G. Berrigan, J., ruled
agninst sgent and apportioned 40% of fault to
insurance consuitant. Appesl and cross-ap-
peal were taken. The Court of Appeals,
Robert M. Parker, Circuit Judge, held that:
(1} evidence supported finding of sgent’s un-
dertaking to procure insurance for eontrac-
tor; (2) contractor’s witnass was qualified to
teatify an expert; (3) agent's breach of duty
caused contractor's loss; (4) good cause ex-
isted for modifying scheduling order; and (6)
evidence supported eonclusion that consul-
tant had duty to ensure that contractor ob-
tain the necessary insurance coverage.

Affirmed.

1. Insurance ¢2103.1(1)

TUnder Louisiana law, in order to recover
for loes arising out of insurance agent's fail-
ure to obtain coverage, plaintiff must prove
undertaking or agreement by insurance
agent to procure insurance; failure of agent
to use ressonable diligence in attempting to
place insurance and failure to notify client
promptly of failure to obtain insurance; and
actions of agent warranting assumption by
client, that client waa properly insured.

2. insurance ¢=103

Under Loulsiana law, insurance agent
has no duty to obtain insurance coverage, if
agent does not agree or undertake to procure
insurance,

2. Inaurance &103.1(2)

Even though insured had hired insur-
ance consuliant, evidence established under-
taking by agent to procure insurance, con-
slsting of alternate employer endorsements
for insured barge repair contractors work-
ers’ compensstion and excess maritime em-
ployer's Habllity coverages, so that compre-
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hensive general lnbility (CGL) insurance
policy wouid cover liability to barge owner;
evidence failed to establish that consultant
undertook to procure insurance o exclusion
of agent, agent filled out application submit-
ted to broker, bound the coverage, and is-
sued certificates of insurance to clients of
insured, and it sent and received correspen-
dence regarding policies, abtsined alternate
employer endorsements for some clients of
insured, and received commisgions.

4. Evidence ¢=»538

Witness' broad, general experience in
insurance industry qualified him tq testify as
expert in ingured’s action agsinst agent for
failure {o proenre proper insurance, even
though witness lacked experience az agent
where consultant waes involved and had no
experience working directly with London
broker; witness worked in insurance indus-
try for 32 years, had experience as under-
writer, accountants manager, and underwrit-
ing manager for varioua tompanies, and had
subatantial experience in obtaining tnaritime
and oil field coverages from London market
through surplus linezs broker. Fed.Rules
Evid.Rule 702, 28 US.CA

5. Insurance &103.1(1) -

Agent’s failure fo procure alternate em-
ployer endorsements for insured’s oxcess
maritime employer’s liability and workers'
_compensation policies caused insured’s loes
from absence of coverage under comprehen-
sive general liability (CGL) insurance policy
for barge owner's third-party indemnity
claim against insured arising out of injury to
insured’s employee while working on barge;
even though insured did not present evi-
dence that agent could have obtained alter-
nate employer endorsement for maritime
employer’s lisbility policy, CGL policy did
not provide coverage since aiternate employ-
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er endorsements were not obtained for the
maritime employer’s linbility and workers'
compensation policies, reasonably prudent
sgent would have attempted to obtain the
necessary endorsements or would have
ssked CGL underwriter to remove warranty
requiring the endorsements, and if these ef-
forts were unsucceasful, reasonably prudent
agent would have promptly advised insured
of resulting absence of coverage.

6. Federal Couris $557

Denial of motion for summary judgment
is not reviewable if judgment is entered ad-
verse to movant after full trial; once trial
begins, summary judgment motions effective-
ly become moot.

7. Federal Civil Procedure 19351

Criminal trial could be found to be good
cause for modifying scheduling order to allow
plaintiff to submit expert report not submit-
ted prior to previous deadline; modified
schedule would not prejudice defendant since
it slready had been apprised of expert's pro-
posed testimony by interrogatories and since
continuation of trial date would allow ample
tie. to prepare. Fed.Rules Civ.Proc.Rule
16,28 US.CA \

8. Insurance #0103

Under Loulsiana law, contractor’s insur-
ance consultant could be found to have duty
to ensure that contractor obtained necessary
insurance coverage, i.e., alternate employer
endorsements on workers' compensation and
excess maritime employer's Hability insur-
ance policies satis{ying warranties of compre-
henalve general liability (CGL) insurance pol-
icy; consultant acted as contractor’s agent at
least for purposes of “softening up” insur-
ance broker for favorable premium, facsimile
transmission seemed 1o show that consultant
had received “warranty information” on CGL






