
htbhu, Helen G. BerrlgM, J, nJed 
McCraig HWAL; Kathy a&& ylent d apportiod 40% of h l t  to 

H m l ;  PlahrtiB, humme consuhnt. Apperl d etoes-ap 

V. pal wem brken. The Caurt of AppePb, 
Rdmt M. Parker, CIrrmit Judge, held thst: 

OFFBHORE PIPEL- INC; Bud% g) dm r m p p o r ~  finding ,,f =ps un- 
h a t  Rntl I nc; Dciendanb, dmtakhg to p m  inslnrnoe for contra- 

a d  tar; (2) m w s  w i h w  m qualified to 
ten* am -rt; (3) agent'e bnwh of duty 

B & I WELDING SERVICES & CONSUL- amd ~~~ loaa; (4) @ a u ~ e  ex- 

TANT8, WC.; D c f h t T h i r d  p e  ihd for m-g 8chedultng order; and (6) 

Plaintiff-Appell-Appellant, widenee ~ P P ~ W  mmddfm that c o ~ u l -  
Juliua F. Eirieh, Jr., Third Party Dcfen- ta t  duty to ensure that conk- ob- 

d u r t A p p e l l ~ ~ A p p e I f e e ,  Wn the necees~ry insurance covenge. 
L 

NORTB STAR AGENCY* WC, Third 
P8rty ~ t A p p e l t a n t  

-Appellsc, 
and 

Excell Me1 Underrrrtttls, Third 
Pa+ Dsfendant. 
No. 9530471. 

United S t a h  Coart of 
FiAh circuit. 

July 1, ls96. 

I n d  -tractor for barge repairs 
bmght action agaimt humwe agent and 
hie w e n t  to rerover for Wlure to -re 
altepnab employer endoreementa on work- 
em' ewnpen88tdon a d  exeeas maritime em- 
ployef8 w t y  insurance p o w %  - 
e n d w a e m e n ~ w e r e ~ t u ~ w a r -  
mnty on mnprehedm g e d  MWty 
(CCL) h m  poIicg and provide ~wwage 

under it for hnrp awn& third-- mn- 
tractunl indemnity claim d g  out of injury 
to cuntmzhd~ employee. The United St&a 
District Court for the Eaetern DIatrict of 

Under L d s h a  law, in d e r  to M e r  
far h atking out of inrmruree agent's fsil- 
ure to obtdn w w ,  plaintiff rnmt p m  
wndefwdng or ~greement by insumme 
agent to p c u m  insurance; frilum of agent 
to use -e diligenm in attempting to 
place bmumnw and failure to nw client 
p m r n p t l y o f f p i i m t o o b t r i n ~  and 
d w s  ctf agent -ling aasurnption by 

Under bddam lm, h u m n e e  agent 
h~ no duty to obtain irurumnce ewwpge, if 
a@nt d m  not rgree or undertake to 
inmaranee. 

a 1~- -103.112) 

Even though imd h d  h i d  insur- 
anca cmudtult, evidence mtabhhd under- 
trldng by agent to pmeure hmce, con- - of altenrote employer endorsements 
for innured barge @r contraetor'n mrk- 
em' eompemtion and e x e m  m u i t h e  em- 
ployeh 1wty cwwoges, m that comprp 
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h e w h  general li*bitity (CGL) i l l ~ u m m  
palicy mid COVET u i t j r  ta 
evidence failed to -iah that wnsultant 
underhk to pmum insumme ta exdudon 
of pgenf a p t  filled out application ~utnuib 
ted to broker, bound the ewerage, and is- 
sued e e * k  of insumme to clienta of 
ineured, a d  it sent and reeeived ccrrrespon- 
denee regarding polieie8, obtained alternate 
employer endorsements for m e  elknta of 
inaured, and received  om. 

WiLness' M, geneml experience in 
insuMee industry qualified him tq kt@ ~rs 

expert in i n w d s  action W m t  agent for 
failure to -re proper ~~ even 
thmgh witmmm lacked -nee ps agent 
whem ooaeultant wss involved d had nu 
experknee working d W y  with lnndon 
broker; w i h  worked in Insurance indus- 
try for 32 yeua, had experience a8 under- 
dter,  m t a n t e  manager, and underwrit. 
h g  manager for varioun mmpanies, and had 
aubetpntial experience in obhhing mariiime 
surd oil field ccwerpges fmm hndon market 
through surplus lines bmker. Fed.Rulea 
Evid.Rule 702.28 U.S.CA 

Inrurana eIQal(1)  . 

Apnt'8 failun? to pmcum alternate em- 
ployer endommente for insufed'u - 
madthe employer's lMib and mrke~a' 
rompemation polkia d insured's 1- 
h m  absenca of amqp under cxrmprehen- 
Ave g e d  liability (CGL) insumme @icy 
for barge owner's third-party indemnity 
claim against inarured aridng out of iqjury to 
Ineured'a employee while working on huge; 
even though insured did not pmmt evi- 
derace that -nt could have obtained alter- 
nate employer etadomement for mafithe 
employer'e lisbility p h i ,  CGL pdicy did 
not p d d e  cove- since ahmate employ- 

er edammenta were nat obtained for the 
madtime employer's lMly a d  worked 
m@on polides, reasombly prudent 
agent would have attempted to obtain the 
neeeeeary endorsements or d d  b e  
Mked CGL 1 1 1 1 W k  to mmove warranty 
mphhg the endorsements, and if t h e  ef- 
forb m unaueceesf\ll, masonably prudent 
agent wwld have p m p t l y  .bvised i m u d  
OfrPaul t ing~mre  ofcovem@. 

S. FtdstalCorr*tn-7 
I)enW of nwtion for sufivnvy judgment 

b not miewable if judgment in e n M  ad- 
veme to m m t  a f h  fill W; once trinl 
begha, summary judgment motions effective- 
ly lmme moot. 

7. ~sder r l  ctrn m u r e  -1955.1 
Crimiad trial muld be found to be good 

mm for modifying addding order to slim 
plalnw to submit expert n z p t  mt eubmit 
tea priat to prwioua dendline; mdlfmd 
sehedule tffcruld not prejurllce defendant since 
it almdy hod been apprised of @'a p m  
paced bt imny by intermgahrk and ~ince 
eontinuation of kid date d d o w  ample 
Lim. to prepam. Fed.Rub C h h - R u l e  
16, ZB U.S.CA i 

a ~ n e m  -10s 
Under Louhha law, conbctor'~ insur- 

arm - l h t  could tm found to hwe duty 
to enrmie that contractor & W e d  
ineuranee cwerrge, i.a, alternate employer 
endommmnb on workwe' ~~n and 
exceaa d h e  mployer's M t y  i ~ u r -  
ance pol- BBtbfylng -ties of compre 
henoh wed llowlty (CGL) imurance pol- 
icy; c o ~ u l - t  .eted ns mbctor '~  agent at 
lePrrt for of *80ftenhg upn im- 
anae bmker for favorable p d u m ,  fmimile 
h n d d o n  memed lo e k  h a t  consultant 
had d m t y  information" on CGL 
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policy even thangh he was not the huranee 
-4 nnd erridenee indicated that all q q d b  
t h e  had to go though eonsultanfs f l e e  
h L  MA-C.C. Ark. 800a 

Appeals h m  the United S t a b  District 
Court for the Esetern District of Louisiana 

Befoore BARKSDALE, DeMOSS and 
PARKER, Circuit J u d p .  

ROBERT M. PARKER C M t  Judp: 

Following a pmonal in)ury claim and set- 
tlement involving one of ite workem, B 6 t 
Welding bmught the North Star Agency and 
ite Frindpal, Juliw *Son@ Ei, inb thm 
Iaw~uIt, claiming a iailure to pmmm iwur- 
ance caverage. The dis~ct cwrt f a d  that 
North Star ita duty to I3 & I, md 
ented  a judgment In B & 1'8 favor, Hm- 
ever, the dhtrkt court apportioned 4(Yk of 
the fault to B & Fa inauranee wnsuhnt, 
Bende Tappel, who was not a party to We 
setion, md reduced the .anrd p r o p o ~ ~ .  
Both parti- appsal Finding no emr, we 
dim. 

Sometime during 1983 or 1984, B e m h  
Bllberg, the m e r  of B & I Welding, m- 
M d  Mr. Bufnette ("Bernie") Tappel as an 
ineurance d t a n t .  Upon Mr. Tappel's 
auggdion, awnetitw in 1986, B L I began 
&g Nmth Star m, Ine. and the presi- 
dent of North Sbr, Mr. E M ,  sa 3ts ineur- 
anee apnt. The widence eatabilshed thrt 
9696 of B & 1's h t n h m  of d c -  
hg OfMore pip line^, Ine. $OPP). h 

I. T k  district court concIudcd that under h- 
i k n a  law it was required to allmate fauh to 
culpable actors mn if they were not a pa* 
to thc lawsuit, like Mr. Tappcl. cltlng Mathicu 

lW6 fo fW8, B & 1 worked with bth Mr. 
Tappel and Mr. Eifich in pnmring the nec- 
eeaargi==cw=lP. 

On June 9, 1988, McCrsig H d ,  pn em- - of B & I Welding, was i q j d  while 
working on a Barge awned by OPI. Huvd 
med OP1 for his m, d OPI brought a 
thifd-m mntractud Indemnity clmim 
rgainst B & I. B & I, in turn, applied for 
roverage under ib cwnprehensive genwal 
W t y  (TCL") inaurrnce policy. The dis- 
Met cmvt d i a m h d  B & 1's claim against 
the CGL undewriter, finding that I3 L I had 
Idled to natinfy a wursnty to the CGL policy 
mqdhg *Itern& employer dmsements  
on fte work-' m p x d o n  policy and ex- 
&BB rtdtirne employ&s liability policy. 

B k I then sued North Star and Eirich for 
hiling to pmave the proper imurance m r -  

After a bench trial, the district court 
found that B & I h d  reasonably relied on 
Eirieh to emure that B i I had the proper 
Inmrpnee awerage, and that he filed to 
eJrerdbe ~ n r b l e  diligence in that regad. 
h W o n ,  becwae Bernie Tappel, B & I's 
fnsurures bowultPn& had undertaken dgniti- 
eant hlh In ybtaining inaurenee for I3 & I, 
the d W k t  court apportioned 40% of the 
Eault to him? North Star and E M  appeal 
t h e j u d s m e n t i n f a v o r o f B & I , d B & I  
m p p a h ,  contending that fault h l d  
mt have been a p p d ~ n e d  to Bernie Tappel, 

11. DISCUSSION 

[11 In oorrler to nmver for losa arbirq 
out of an Inmmnea wL's taShrre b obMn 
Insurance coverage, r pldntICI mwt prwe 
the follawing: 1) an undertoldng or 

v. Ilnpeial Toy Corp., 632 h . Z d  375, 3Ml 
(Ia.App. 4th Cir. 1 9941, m'd  on dka graunds. 
646 So.2d 31% (h.1994). Neilhtr peny con- 
tests thl3 conc]uslon. 
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ment by the hmmnce agent to pmmm in- 
mrence; 2) failm of €he agent to use - 
aonable diligence in attempting to place the 
innuranee and failure tu notify the client 
promptly if he has failed to obtdn the insur- 

3) that the actions of the agent war- 
mted an aammption by the client that ha 
was properly insured, Hebmt v. W i U m  
626 S0.M 8% (LaApp. 3d Cir.1988), #nif 
dmwd 632 &.&I 150 (h19#). The p a w  
concede that thh this the applicPMe law. 

[2,31 North Star wrreetly asserte that 
no duty a r h ~  under thi~ rule if the hm- 
ance agent d m  not agnx or undertake to 
p w r e  i n a m .  North Star contend that 
the widen= is that B & 1's i n e u m  consul- 
ton4 Mr. Tappel the London pDfE 
cia, and themfore it ia not poadbk to find 
hat North Star did alsoalao North *tar a~er- 
ahtea the evidence regarding Mr. Tappel. 
The evidence B h m ,  and the district court 
found, that Mr. Tappel played a mgni6ernt 
role in obWng B & I's i m c e  am-. 
The evidence does not eetablish, hwever, 
that Mr. Tappet undertmk to pmmm B & 
k ineumce to the exclmion of the North 
star agency. 

With regard to North Star'~ undertPkln& 
the &Met Fourt found that the appkatim~ 
W I y  submitted to the London bmker 
were fad out by North Star. % dietrict 
court Illad found that North Star h d  the 
cavemtge and issued d m k a  of h m m  
to clients of B & I for the relevant piiq 

Z North Star fint asserts that tbe exlent of the 
profcssknnf Itgal duty owed and b d  d 
duty m established by t x p t t  tesdrnony. Aa 
a general rule, this ir cwnct. Ordinmrlly, the 
plaintiff hat the burden to show by appruprl- 
ate exptrl ttstimony that the delendant failed 
to exercise the same d c g m  of skill and care 
errrclscd by 0 t h  in ihe same pm- In 
the samt genemi area. However, t h  is an 
exception to the g e m 1  rule w h e  the p m  
fdmnl's conduct is so m r n i k l y  below the 

p i &  In addition, North Star mt md 
received varioua cmmpondmm mgdlng B 
& r8 pdiciea, obtained alternate employer 
endorsements for mme of B Q I's clients, 
and reeeivd annmWm for hing the In- 
mmca agent on B & Ips pokes. North 
Star contends that these fdings do not mp 
port the die* court% wnclusion that it 
undertook to p r m  the plicim in queetion. 
We disagree. Theae finding am more than 
adequate to  upp port the district court'e con- . 
elusion, and North Star fda to ahow that any 
of thew findings am dearly ermneom. 

[41 North Star next mnlends that B & 
Pa expert witnees was not quaukd to testify 
an M expert, md therefom B & 1 failed to 
p m n t  expert teat3mony sufficient Lo -tab- 
b h  the extent or breach of North S W B  
duty? The distrkt cmvt qualied B & 1's 
expert, Mr. Ilruth, to testify ss an 
qted witn- and indicated that it would 
d d e r  the objections to Mr. Hauth'a quali- 
deations in detmdning the weight to be 
given to hi kdtnony. "A bid court p~- 

bmsd dkmthn in ruling upon the 
qua l i f~~ona  of an experLn Baks v. 
M d h p q  717 F2d I S ,  190 (6th Cir.1983). 

The r e d  indicates that Mr. Hauth 
worked in the insur~nce Industry for 82 
yeun, wit& @ence w an undemriter, 
iaoaunts m, and undemdting manag- 
er for vanom inauranee mmpanies. Mr. 
Hauth btified that he had aubstantid expe- 

reamable standad dictated by ordinary in- 
ttlligencc that hy p w n r  can infer the pro- 
fc~sioml's negI1gcmc by applying a common 
sanse standard. Nit)soI5on & Ioup, Inc. u. 
Cad E. W d ,  Inc., S96 SaZd 374, 381 
(LP.App. 4th Cir.1992), wn't h i e d ,  605 So.Zd 
1098 (b.1992). Because we find that the 
didrlct eourt did not abuse ita dtxrctlon In 
mllowing B & 1'1 expert tcstimny. we need 
not decide whaher such testimony was neccr- 
aary in this c u e .  
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rlmwe in obtpining &time a d  oil fkld 
cuv- from London market Ulmugh 
a eurpb linw broker. Nwth S W s  objec 
tima mm that Mr. Hauth had no expevhm 
adng ae an hmmm rgent where BP bur- 
.rice mmlbnt m a  i r t ~ ~ l v d ,  and no experi- 
e m  working dlrectly with m London bmker. 
Gtwn Mr. Hauth'a b d ,  g m e d  expienee 
in the inaurame i n b h y ,  we cannot my that 
the district oourt &wed its dkretion In 
surlifyInghim~sane*pertwihwa 

161 North Star a h  mnWithat I3 & I 
failed to establish that North S W B  breach of 
duty d B & h be- B h 1 did 
not pressnt evidenca th& North Star ewrld 
haw a h h e d  an dbmate employer en- 
chemmt for the nurittne employer's W- 
i t ~  policy. This afgument is completely 
without merit. I t  In unconbwhd that the 
reason B & I was without for Mr. 
H w d a  injury ie that alternate employer en- 
dorsemente hati not hen cbtained for OP1 
on B & r8 maritime employe?s M t y  and 
mrkersf eompe~lltiwr polidee. The &ti- 
mony e n t a b W  that a resMnrrbly prudent 
insumme agent who waa nware of the war- 
ranty and knew that OPI was a client of 8 & 
I would have athnpted to obtain th neees- 
auy endomwnente? m wuuld have asked the 
CGL underwriter to remwe the m n t y  
fmm the CGL pow. If these efforts mm 
unsuccedhI, a -ably prudent .gent 
ddh*veplwnpt?yadvisedtkInauredof 
the mullkg -nee of m m g e  with re- 
gud to it4 work For OPI. I t  is unrlisgutsd 
that North Star took mrne of the  step It 
m this lack o f e n  W l e f t B  dt I without 
coverrge without ite kndedge. The #uaal 
mmdion in thim erse is obvious. 

3. The dhtrlct court found that North Star, 
through Elrich. kmw or rhould have known 
h t  OPI was B & 1's primary client. North 

I61 Tn addttion, North Sitar argues that 
the tdal oaurt erred in denying North Star's 
motion for mmmq judgment. T W a  Cmrt 
made dePr #st It will not & the p*etrial 
denlal of a motion for summay judgment 
where on the b i n  of a nubequtmt hU trial 
on the merits find judgment ia e n t e d  ad- - tb t h  w a n t .  . . . Once trlsl begim, 
rmmmwy judgment motions &edively be- 
comernwLu LhiplaaL-L@IraCu, 
3) F M  W, 396 (6th Ch.1995). North Star 
a h  argwa h t  the diatriet a r t  e d  in 
denyins ita motion in Iimine and motion for 
enby of judgment for lack of expert prwf, 
Thia argument is duplicattve of m e n t a  
addreseed obwe, and dam not mph fir- 
t h e r d h d o n .  

171 North Star ebo chima ermr In the 
dWict a i u d ' m  modifhthn of ib ncheduIing 
o n k  It d d  B & I to eubrnit a 
q n h d  expert =port which had not been 
s u b m i # e d @ o r t o a p m i o u a d ~ .  The 
M of this mat& was continued Irom Au- 
g u t  11,1981 to Febmuy $ I =  because of 
an wrgndng c h i d  kid. Over North $We 
objdon, the district cmnt m o d i f !  its 
echeduiing oFder to b e t  deadlim and cut- 
off datek 

Ruls 16of the Federal -of Civil P m  
oedure pmvidm h t  "[a] schedule a M  not 
be except upon 8 ahawing of god 
~ d b y l e r r v e o f t h e d b M e t f u d ~  ...." 
4hs FWth C h i t  haa re- held that it 
wili ndm the rndicaiion of a prdrial ar- 
&r ttsder the *abuse id *tion'' atan- 
dad!" S p i W  v. E l h  Smithen Gmiatrie 
m, 919 F2d 339, 515 (5th Cir.lW) 
(quoting B d b y  u U d  !B3 F.2d 
le0, 124 (6th CIr.1889)). The dhtrlet cant's 
deeielMl to met pretrial d d m m  wm 

Stnr dots not attempt to slww that thtr find- 
Ing was &arty e r r o m r .  



pmmpted by a change in the ewrt'8 echeduIe 
over which neither party h d  amttol. In 
addition, She d W  court found that North 
Sbr d d  not be prejudbd by the m d h d  
~ d l m c e N o r t b S l a r h a d ~ y b e e n  
q p k d  d Mr. Hauth'a pmped kstin3ony 
thrrrugh inkmgutoriea, a d  since the contin- 
uablon of the tial dnte wwld allow ample 
Bme to p p a m  for Mr. Hsuth's t&hony. 
Under the drcums&nees, the cli~trict &I 

detennhtion that g d  w e e  &ted to 
rnwlify the echeduling order wos not m 
a b m e o t ~ .  

Fh&, Notth Star canter& that the trial 
eourt emd in friling to doate fgult to the 
London Bmker, B & I, and OPt North Strt 
pointe to no evidence in the reeord and c i k  
no authority that would jrystiqr d l d g  
fault to theae @a. Meed, the & 
w& no 4mce that m l d  allow this 
Court tu amclude thab any d thme M e a  

negtfgmtiy h the present mse. North 
Star points to a finding by the district eaurt, 
in the -text of determining the CGL un- 
derWriW6 tiability on the hmmme policy, 
that B & I and OPI had been m i a s  in 
failing to see that the mrmnty WM MW. 
North  star'^ argument th& thie obmat ion  
b somehow equivalent to a determhtion d 
B t Ips and OPI'n ewnpmWe fault ~~ 
to North Star and thua became the law of the 
ease ie merftlm on ite face and does not 
merit Wer dhmion. 

! 
[a] On m-apped, B L I contends that 

the dhbM mwt erred in qmrtioning fault 
to its 1Murance mnaulht, Bernie Tappel. 
SpeeiRally, B L I contends that il waa emm 
to rppoflIon f d t  ta Mr. TuppeI hmm he 
was not h g  as a l i d  -ee pgent 
a d  had no legal authority to insur- 
a n c e b r B &  I. W e m a y ~ e t h a t B k I  
ia rorreet that Mr. Tappel hsd no l@ au- 
thority to 8ct as an inmmnce agent The 

uncontmverted evidence m thak Mr. Tappl 
acted aa B & Fa agm~t at h t  for purposes 
at "aoitening up" the hndon Jnslmnce bm- 
ket w that B & I would o h i n  n iawmble 

The dietrict co& properly eon- 
eluded that although Mr. Tappel waa not an 
inrmnnee agent, he was an qent of B & I 
under h d a h a  Gfvil Code Art. 2986. As an 
rgenf Mr. Tappet "is respodbk to hh prln- 
cipd for the dunages that may m l t  from 
the non-pdmance of hle duty." LC.C.  
ArLsm. 

Although Mr. Tappel t e e m  that he did 
not ~t involved with the pmvbdow 
ofhh denfa p o b ,  he ~~ that 
h e w r r e f ~ w i t h t h e ~ d t a a r r a n t i ~  
at h e  here. There WM slso evidence that 
in dditlon to 8oftehg up the hndon bm 
kw, Mr. Tapp-4 met with the London under- 
writer who & b i n d  the k m a  of the CGL 
policy. A eopy of a f-e hmmimion 
was i n a d  into ddence that seemed to 
ahw that Mr. Tappel had raeeived quote and 
-ty intomation on the CGL poticy wen 
thghhemwnattbeimmnmagmt. 

Riehaml K.tten, North S W 8  qm% kti- 
fied thrt it ww Mr. ,pppel'a practice to 
hedate the bmker frwn the dim& flective- 
ly hadng total control aver the i~urance 
mh-. Mr. Eirich bti6ed that when 
work@ wIth Mr. Tappel, he mld m e h e  
rmwiuy infomtjon thm@ Mr. Tappel. 
M r . E E t r i c h a b o b m W t h & h d d n o t  
submit applhtim for inmumme d b d y  to 
the fmndon bmket  when w d h g  with Mr. 
Tappel; dl applimtlona had to go through 
Mr. npper~ oRIce fine. 

Thb eoldenee BU- the mnclmion that 
Mr. Tappl u n d e d k  a much b d e r  m- 
BpwgibilfLy In obtaining Ineurrnee for R & I 
&nn jwt aohenhg up the Lnndon broker. 
'htefom, the &hid -'I mchmbn that 



Mr. 'Peppel had a duty to e m m  thpt B & I 111. CONCLUSION 
obtained the ~~~~ For the tomping -ns, the judgment of 
wan not error. thedL~mrth*mnned  


