
htbhu, Helen G. BerrlgM, J, nJed 
McCraig HWAL; Kathy a&& ylent d apportiod 40% of h l t  to 

H m l ;  PlahrtiB, humme consuhnt. Apperl d etoes-ap 

V. pal wem brken. The Caurt of AppePb, 
Rdmt M. Parker, CIrrmit Judge, held thst: 

OFFBHORE PIPEL- INC; Bud% g) dm r m p p o r ~  finding ,,f =ps un- 
h a t  Rntl I nc; Dciendanb, dmtakhg to p m  inslnrnoe for contra- 

a d  tar; (2) m w s  w i h w  m qualified to 
ten* am -rt; (3) agent'e bnwh of duty 

B & I WELDING SERVICES & CONSUL- amd ~~~ loaa; (4) @ a u ~ e  ex- 

TANT8, WC.; D c f h t T h i r d  p e  ihd for m-g 8chedultng order; and (6) 

Plaintiff-Appell-Appellant, widenee ~ P P ~ W  mmddfm that c o ~ u l -  
Juliua F. Eirieh, Jr., Third Party Dcfen- ta t  duty to ensure that conk- ob- 

d u r t A p p e l l ~ ~ A p p e I f e e ,  Wn the necees~ry insurance covenge. 
L 

NORTB STAR AGENCY* WC, Third 
P8rty ~ t A p p e l t a n t  

-Appellsc, 
and 

Excell Me1 Underrrrtttls, Third 
Pa+ Dsfendant. 
No. 9530471. 

United S t a h  Coart of 
FiAh circuit. 

July 1, ls96. 

I n d  -tractor for barge repairs 
bmght action agaimt humwe agent and 
hie w e n t  to rerover for Wlure to -re 
altepnab employer endoreementa on work- 
em' ewnpen88tdon a d  exeeas maritime em- 
ployef8 w t y  insurance p o w %  - 
e n d w a e m e n ~ w e r e ~ t u ~ w a r -  
mnty on mnprehedm g e d  MWty 
(CCL) h m  poIicg and provide ~wwage 

under it for hnrp awn& third-- mn- 
tractunl indemnity claim d g  out of injury 
to cuntmzhd~ employee. The United St&a 
District Court for the Eaetern DIatrict of 

Under L d s h a  law, in d e r  to M e r  
far h atking out of inrmruree agent's fsil- 
ure to obtdn w w ,  plaintiff rnmt p m  
wndefwdng or ~greement by insumme 
agent to p c u m  insurance; frilum of agent 
to use -e diligenm in attempting to 
place bmumnw and failure to nw client 
p m r n p t l y o f f p i i m t o o b t r i n ~  and 
d w s  ctf agent -ling aasurnption by 

Under bddam lm, h u m n e e  agent 
h~ no duty to obtain irurumnce ewwpge, if 
a@nt d m  not rgree or undertake to 
inmaranee. 

a 1~- -103.112) 

Even though imd h d  h i d  insur- 
anca cmudtult, evidence mtabhhd under- 
trldng by agent to pmeure hmce, con- - of altenrote employer endorsements 
for innured barge @r contraetor'n mrk- 
em' eompemtion and e x e m  m u i t h e  em- 
ployeh 1wty cwwoges, m that comprp 



4118 B W A L  q OFFWORE PIPELINES, MC. 

h e w h  general li*bitity (CGL) i l l ~ u m m  
palicy mid COVET u i t j r  ta 
evidence failed to -iah that wnsultant 
underhk to pmum insumme ta exdudon 
of pgenf a p t  filled out application ~utnuib 
ted to broker, bound the ewerage, and is- 
sued e e * k  of insumme to clienta of 
ineured, a d  it sent and reeeived ccrrrespon- 
denee regarding polieie8, obtained alternate 
employer endorsements for m e  elknta of 
inaured, and received  om. 

WiLness' M, geneml experience in 
insuMee industry qualified him tq kt@ ~rs 

expert in i n w d s  action W m t  agent for 
failure to -re proper ~~ even 
thmgh witmmm lacked -nee ps agent 
whem ooaeultant wss involved d had nu 
experknee working d W y  with lnndon 
broker; w i h  worked in Insurance indus- 
try for 32 yeua, had experience a8 under- 
dter,  m t a n t e  manager, and underwrit. 
h g  manager for varioun mmpanies, and had 
aubetpntial experience in obhhing mariiime 
surd oil field ccwerpges fmm hndon market 
through surplus lines bmker. Fed.Rulea 
Evid.Rule 702.28 U.S.CA 

Inrurana eIQal(1)  . 

Apnt'8 failun? to pmcum alternate em- 
ployer endommente for insufed'u - 
madthe employer's lMib and mrke~a' 
rompemation polkia d insured's 1- 
h m  absenca of amqp under cxrmprehen- 
Ave g e d  liability (CGL) insumme @icy 
for barge owner's third-party indemnity 
claim against inarured aridng out of iqjury to 
Ineured'a employee while working on huge; 
even though insured did not pmmt evi- 
derace that -nt could have obtained alter- 
nate employer etadomement for mafithe 
employer'e lisbility p h i ,  CGL pdicy did 
not p d d e  cove- since ahmate employ- 

er edammenta were nat obtained for the 
madtime employer's lMly a d  worked 
m@on polides, reasombly prudent 
agent would have attempted to obtain the 
neeeeeary endorsements or d d  b e  
Mked CGL 1 1 1 1 W k  to mmove warranty 
mphhg the endorsements, and if t h e  ef- 
forb m unaueceesf\ll, masonably prudent 
agent wwld have p m p t l y  .bvised i m u d  
OfrPaul t ing~mre  ofcovem@. 

S. FtdstalCorr*tn-7 
I)enW of nwtion for sufivnvy judgment 

b not miewable if judgment in e n M  ad- 
veme to m m t  a f h  fill W; once trinl 
begha, summary judgment motions effective- 
ly lmme moot. 

7. ~sder r l  ctrn m u r e  -1955.1 
Crimiad trial muld be found to be good 

mm for modifying addding order to slim 
plalnw to submit expert n z p t  mt eubmit 
tea priat to prwioua dendline; mdlfmd 
sehedule tffcruld not prejurllce defendant since 
it almdy hod been apprised of @'a p m  
paced bt imny by intermgahrk and ~ince 
eontinuation of kid date d d o w  ample 
Lim. to prepam. Fed.Rub C h h - R u l e  
16, ZB U.S.CA i 

a ~ n e m  -10s 
Under Louhha law, conbctor'~ insur- 

arm - l h t  could tm found to hwe duty 
to enrmie that contractor & W e d  
ineuranee cwerrge, i.a, alternate employer 
endommmnb on workwe' ~~n and 
exceaa d h e  mployer's M t y  i ~ u r -  
ance pol- BBtbfylng -ties of compre 
henoh wed llowlty (CGL) imurance pol- 
icy; c o ~ u l - t  .eted ns mbctor '~  agent at 
lePrrt for of *80ftenhg upn im- 
anae bmker for favorable p d u m ,  fmimile 
h n d d o n  memed lo e k  h a t  consultant 
had d m t y  information" on CGL 




