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have been had a ladder been provided.
We find no manifest error in these find-
ings, based as they are on a reasonable
view of the evidence and reasonable credi-
bility determinations, and we therefore
must affirm them.

[8] The final issue concerns the finding
by the trial judge that Estay suffered no
future loss of income.  In this regard both
plaintiff and defendant presented expert
testimony as to plaintiff’s loss of future
income.  Dr. Kenneth Boudreaux, the de-
fense expert, concluded that Estay was
earning about $9,000 per year at the time
of the accident.  Because the vocational
expert testified that Estay could earn
$11,000 per year doing available jobs, Bou-
dreaux concluded that there was no future
wage loss.

Plaintiff contends that Boudreaux erred
in fixing his annual earnings at $9,000 per
year, and instead contends that his earn-
ings should have been calculated on his per
hour salary of $9.50 per hour at 50 hours
per week, yielding about $25,000 per year.
This was the approximate figure used by
his expert, Harold Asher, CPA. However,
Estay’s social security earnings record for
the nine years preceding the accident
showed that his highest yearly wage was
less than $10,000, that he had no earnings
for three of those years, and that the
average for those years was $3,419.
S 9Other evidence showed that in 1994, the
year after the accident, he earned $17,700,
and in 1995, $15,300.

Again, the finding by the trial judge that
plaintiff had suffered no loss of future
earnings was a reasonable one based as it
was on the evidence of his earnings record
and expert testimony.  Although there was
testimony by plaintiff’s expert which sup-
ported a different finding, the trier of
fact’s decision to credit one over the other
cannot be manifestly wrong, Rosell v.

ESCO, supra.  We thus must affirm that
finding.

For the foregoing reasons, the judgment
of the trial court is hereby affirmed.

AFFIRMED.

,
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Customer injured when ice chest fell
on her head from a high shelf brought
negligence action against discount store.
The 24th Judicial District Court, Parish of
Jefferson, No. 484-174, Division ‘‘O,’’ Ross
P. LaDart, J., entered judgment on jury
verdict for customer. Both parties appeal-
ed. The Court of Appeal, Chehardy, J.,
held that: (1) injury was caused by store’s
negligence, and (2) general damages award
of $90,000 and medical expenses of
$25,353.58 were appropriate.

Affirmed.

1. Appeal and Error O999(3)

 Negligence O1670

A hazardous condition in a store may
be proved by either direct or circumstan-
tial evidence, and findings of fact regard-



797La.BRANCH v. WAL–MART STORES, INC.
Cite as 806 So.2d 796 (La.App. 5 Cir. 2001)

ing such hazardous conditions in falling
merchandise cases made at trial level are
given manifest error review.  LSA–R.S.
9:2800.6, subd. A.

2. Negligence O1679, 1683

Evidence supported finding that in-
jured customer or another customer did
not cause injury to customer from ice
chest that fell from a high shelf in a dis-
count store and struck customer on the
head, although store employee who first
spoke with customer after accident testi-
fied that another customer had caused the
ice chest to fall; evidence showed that cus-
tomer, her son, and a friend were alone in
the aisle where the chest fell for at least
ten minutes before the accident, and that
none of them touched the chest or caused
it to fall.  LSA–R.S. 9:2800.6, subd. A.

3. Appeal and Error O996

The issue for a reviewing court is not
whether the trier of fact was wrong, but
whether the factfinder’s conclusions were
reasonable under the evidence presented.

4. Negligence O1119

Evidence supported finding that fall-
ing ice chest that struck customer on the
head, causing injury, was hazardous condi-
tion of discount store’s premises; evidence
showed that only visual inspections were
performed, that there was no set schedule
for such inspections, that employees used
no other systematic method to insure that
merchandise was securely placed on dis-
plays or shelves, and that ice chests were
stacked three on top of one another on a
top shelf.  LSA–R.S. 9:2800.6, subd. A.

5. Appeal and Error O999(1)

The Court of Appeal may not set
aside a trial court’s findings of fact, in the
absence of manifest error or unless the
findings are clearly wrong.

6. Appeal and Error O1002
Where two permissible views of the

evidence exists, the factfinder’s choice be-
tween them cannot be manifestly errone-
ous or clearly wrong.

7. Damages O131(4), 135
Award of $90,000 in general damages

and $25,353.58 in medical expenses was
within jury’s discretion for discount store
customer injured when an ice chest fell
from a high shelf onto her head, where
customer suffered back and neck pain so
severe that she had to undergo a cervical
fusion, could not drive, bend over, or bathe
herself for two months after surgery, and
continued to be restricted in lifting.  LSA–
C.C. art. 2324.1.

8. Appeal and Error O1004(1)
Absent a determination that a trial

court’s very great discretion in the award
of general damages has been abused in the
matter under review, a reviewing court
should not disturb the trier’s award.

9. Damages O96, 104, 119
The discretion vested in the trier of

fact is ‘‘great,’’ and even vast, so that an
appellate court should rarely disturb an
award of general damages.  LSA–C.C. art.
2324.1.
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S 2CHEHARDY, Judge.

Defendant, Wal–Mart Stores, Inc.
(‘‘Wal–Mart’’), appeals from a judgment in
a personal injury suit filed by plaintiff,
Hope Branch (‘‘Branch’’), for injuries she
received from falling merchandise.
Branch appeals the amount of damages
awarded.  We affirm.

Facts

On January 2, 1995, at approximately
9:00 p.m., Branch, her teenage son, and his
friend were shopping in the sporting goods
section of a Wal Mart store in Kenner,
Louisiana.  According to Branch and the
two boys, Branch was standing in the aisle
of the store while the two boys were trying
on hunting apparel when an ice chest fell
from an upper shelf and struck her on the
head.  All three testified that there were
few shoppers in the sporting goods area
that night and, in fact, they had been alone
on the aisle for about ten to fifteen min-
utes.  They also testified that none of
them had bumped the shelf that held the
ice chest or attempted to remove the ice
chest before it fell.

Branch testified that, about thirty sec-
onds after the ice chest fell, a Wal–Mart
employee, Herman Eicke, arrived to inves-
tigate.  She reportedly told him that she
did not need to speak to a manager be-
cause she was ‘‘okay’’ but, a few S 3minutes
later, after she began to experience pain,
she returned and asked him to contact a
manager.  James White, the assistant
manager on duty, took Branch’s complaint
and requested a statement about the inci-
dent from Eicke.  White later took photo-
graphs of the aisle where the incident oc-
curred.

A ‘‘couple of days’’ after the incident,
Branch saw a physician for pain in her
shoulders and neck and tingling in her
arms.  After visiting two other physicians
and receiving physical therapy for her in-
juries, Branch was referred to a neurosur-
geon who recommended a cervical fusion.
Branch subsequently underwent a cervical
fusion, which relieved the pain in her neck
and shoulders.  Branch testified that, al-
though her pain has subsided, she still has
some physical limitations as a result of the
cervical fusion.

On September 27, 1995, Branch filed
suit for injuries to her neck and back.  At
trial, Wal–Mart denied liability and chal-
lenged Branch’s version of the events.
Wal–Mart suggested that another custom-
er, using an unattended ladder, caused the
ice chest to fall on Branch.  Although no
store employees witnessed the incident,
Eicke’s statement indicated that he heard
a loud noise on one of the aisles.  When he
arrived, a ‘‘female customer said a male
customer knocked an ice chest onto her
head.’’  Eicke also stated that the male
customer admitted that he used a ladder,
which was still unopened, to get the ice
chest himself.  Eicke recalled ‘‘tying up’’
the ladder on the aisle.  Eicke did not ask
the male customer his name before he left
with the ice chest.

When White, the manager on duty, testi-
fied, he stated that the ice chest that had
fallen was still in the middle of the aisle
when he investigated the incident.1  He
testified that Eicke reported that an ice
chest had fallen and hit a S 4female custom-
er on the head.  He denied that Eicke
reported to him that an unknown male
customer using an unattended ladder
caused the ice chest to fall on the female

1. Branch, her son, and his friend all testified
that Branch waited for a manager in the
sporting goods area for ‘‘a while’’ but they
eventually went to the customer service desk

to file the incident report.  They all testified
that the manager did not meet them at the
aisle where the incident occurred.
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customer’s head.  The manager’s report of
the incident does not mention anyone oth-
er than Branch and simply states, ‘‘Cus-
tomer said ice chest fell from top shelf and
hit her on the top of her head.’’

At the close of the evidence, the jury
found Wal–Mart 100% at fault for the acci-
dent.  The jury awarded Branch $90,000 in
general damages and $25,353.58 for medi-
cal expenses as well as $2000 to her hus-
band for loss of consortium.

On appeal, Wal–Mart contends that the
jury manifestly erred in finding it at fault
and in failing to assign fault to the un-
known tortfeasor.  Wal–Mart contends
that Branch did not bear her burden of
proof under La.R.S. 9:2800.6(A) that Wal
Mart failed to exercise reasonable care to
keep its aisles, passageways and floors in a
reasonably safe condition.  Further, Wal
Mart asserts that Branch’s version of the
incident in her original petition was incon-
sistent with the version set forth in her
amended petition and trial testimony.
Plaintiff appeals the amount of damages.

Falling Merchandise

La. R.S. 9:2800.6 governs negligence
claims against a merchant.  La. R.S.
9:2800.6(A) provides:

A merchant owes a duty to persons
who use his premises to exercise reason-
able care to keep his aisles, passage-
ways, and floors in a reasonably safe
condition.  This duty includes a reason-
able effort to keep the premises free of
any hazardous conditions which reason-
ably might give rise to damage.2

[1] Recently, the Louisiana Supreme
Court reiterated the law for falling mer-
chandise cases in Davis v. Wal–Mart
Stores, Inc., 00–0445 (La.11/28/00), 774

S 5So.2d 84, extensively citing its pronounce-
ment in Smith v. Toys ‘R’ Us, 98–2085
(La.11/30/99), 754 So.2d 209:

In a ‘‘falling merchandise’’ case under
R.S. 9:2800.6(A), as in the present case,
the standard is that the merchant must
use reasonable care to keep its aisles,
passageways and floors in a reasonably
safe condition and free of hazards which
may cause injury. Further, a plaintiff
who is injured by falling merchandise
must prove, even by circumstantial evi-
dence, that a premise hazard existed.
Once a plaintiff proves a prima facie
premise hazard, the defendant has the
burden to exculpate itself from fault by
showing that it used reasonable care to
avoid such hazards by means such as
periodic clean up and inspection proce-
dures.

To prevail in a falling merchandise
case, the customer must demonstrate
that (1) he or she did not cause the
merchandise to fall, (2) that another cus-
tomer in the aisle at that moment did
not cause the merchandise to fall, and
(3) that the merchant’s negligence was
the cause of the accident:  the customer
must show that either a store employee
or another customer placed the mer-
chandise in an unsafe position on the
shelf or otherwise caused the merchan-
dise to be in such a precarious position
that eventually, it does fall.  Only when
the customer has negated the first two
possibilities and demonstrated the last
will he or she have proved the existence
of an ‘‘unreasonably dangerous’’ condi-
tion on the merchant’s premises.

Under Smith, though evidence of ade-
quate inspection and clean up proce-
dures may yet be part of the merchant’s

2. La. R.S. 9:2800.6(B) as amended in 1990,
delineates the merchant’s liability for falls on
the premises and sets forth a heightened bur-
den of proof for a claimant.  That provision,

however, applies only to ‘‘falls’’ and, there-
fore, is inapplicable here.  See Smith v. Toys
‘R’ Us, Inc., 754 So.2d at 212, n. 2.
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burden to disprove negligence, evidence
of the opposite is certainly relevant as
part of the customer’s burden to prove
negligence:  plaintiff customer will carry
his or her burden if he or she can make
a prima facie showing that inadequate or
neglected inspection and clean up proce-
dures left merchandise in such an unsta-
ble or precarious position that it falls
from its stacked or displayed position to
cause injuries to him or her.  (Citations
omitted).

774 So.2d at 90.  Importantly, the hazard-
ous condition may still be proved by either
direct or circumstantial evidence, and, fur-
ther, findings of fact regarding such haz-
ardous conditions in falling merchandise
cases made at trial level are given manifest
error review.  Smith, 754 So.2d at 211.

[2] S 6At trial, Branch, her son and his
friend all testified, thus offering direct evi-
dence, that no other person, not another
customer nor any Wal Mart employee, had
been in the sporting goods aisle with them
for at least ten minutes before the ice
chest fell.  Further, all three testified posi-
tively that they had not touched the ice
chest or caused them to fall.

Wal–Mart introduced testimony from
Eicke, the Wal–Mart employee who first
spoke with Branch, to rebut Branch’s and
the boys’ testimony.  Eicke testified that,
when he arrived on the camouflage aisle
after hearing a crash, he found a man on a
ladder, an ice chest on the floor, and
Branch and the two boys.  He stated that
Branch told him that the man on the lad-
der knocked the ice chest, which hit her in
the head, off of the upper shelf.  Eicke did
not determine the man’s name before he
let the man leave because Branch stated
that she was ‘‘okay.’’  Eicke stated that
the man took the ice chest with him when
he left the area.

At trial, however, White, the assistant
manager, basically rebutted Eicke’s testi-

mony.  White testified that, when Eicke
reported the incident to him, Eicke did not
mention that another customer on a ladder
knocked the ice chest off of the shelf.
White also stated that he did not see a
ladder on the aisle when he arrived to
investigate the incident but that he did see
an ice chest on the floor.

[3] The issue for the reviewing court is
not whether the trier of fact was wrong,
but whether the factfinder’s conclusions
were reasonable under the evidence pre-
sented.  Smith, 754 So.2d at 214.  In the
present case, the jury determined that an
ice chest fell from the upper shelf onto
Branch’s head and that neither she nor
any other customer in the area caused the
ice chest to fall.  After hearing all of the
testimony, the jury found Branch, the
boys, and White to be more credible wit-
nesses than Eicke.  Further, they found
no inference of negligence on the part S 7of
Branch or the two boys.  We cannot dis-
turb this finding on appeal.  Smith, 754
So.2d at 212.

[4] Our next inquiry is whether Branch
met her burden of proof that the mer-
chant’s negligence was the cause of the
accident.  Branch, in her case-in-chief,
presented the following evidence regarding
Wal–Mart’s observance of its duty to keep
the aisles clean and safe.  John White, the
assistant manager at Wal–Mart on the day
of the incident, testified regarding general
inspection and clean-up procedures.
White, testified that such inspections were
done visually only, and that employees did
not use any other systematic method to
insure that merchandise was securely
placed on displays or shelves.  He testified
that there was no set schedule for such
inspections and that the manager on duty
at closing time determined how frequently
the inspections were done.
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Branch introduced photographs of Wal–
Mart’s ice chest aisle, taken one or two
months after the incident, into evidence at
trial.  One of the photographs depicts
three large ice chests stacked on top of
each other on the top riser of the shelving
unit.  Branch also introduced copies of
Wal–Mart’s training materials on customer
safety and stocking.  The customer safety
materials instructed Wal–Mart employees
as follows:

Merchandise must be stable and not
be stacked so high that it could fall to
the floor.  Be especially careful with
merchandise stored on risers.3

 * * *

Fasten large or heavy display items to
the shelves with safety ties.  Crossbars
can be used to prevent merchandise
from falling.

The stocking materials instructed Wal–
Mart employees as follows:

Don’t stack risers too high.  Don’t stack
merchandise on the shelves so that it is
easy for it to fall.

S 8White, the assistant manager, testified
that there were no specific rules for stack-
ing large ‘‘saleable’’ items like ice chests.
He testified that the managers encouraged
each employee to use their own common
sense in stocking such items.  He did not
know who had stocked the merchandise in
question.  He did admit that if the ice
chest had been fastened to the shelving
unit with safety ties as Wal–Mart training
materials instruct, the possibility of the ice
chest falling from the shelf would have
been much smaller.

Wal–Mart, in its case-in-chief, presented
testimony from Eicke, who stated that on
the evening in question, he had performed

a visual inspection of the sporting goods
area.  He testified, however, that he did
not stock the ice chests on the riser but he
thought that the overnight stocking crew
had stocked that area.  He also stated that
he was not aware of the instructions in the
training materials to fasten large items to
the shelving unit because he was hired
before training with those materials was
instituted.  Wal–Mart, however, did not
present testimony from its employee who
had actually stacked the ice chests on the
riser.  Wal–Mart did not introduce the
photographs that White, the assistant
manager, testified that he took of the ice
chest aisle on the night of the incident.

Again, the issue for the reviewing court
is not whether the trier of fact was wrong,
but whether the factfinder’s conclusions
were reasonable based on the evidence
presented.  Here, the jury found that
Branch established by a preponderance of
the evidence, both direct and circumstan-
tial, that an ice chest hit her on the head in
Wal–Mart because a store employee
placed the merchandise in an unsafe posi-
tion on the shelf or otherwise caused the
merchandise to be in such a precarious
position that eventually it fell.  The jury
also found that Wal–Mart did not present
sufficient evidence, direct or circumstan-
tial, to rebut the implication of negligence
in the manner in which its S 9employee or
employees stacked the ice chest that even-
tually fell and injured Branch.

[5, 6] The court of appeal may not set
aside the trial court’s findings of fact, in
the absence of manifest error or unless the
findings are clearly wrong.  Rosell v.
ESCO, 549 So.2d 840, 844 (La.1989).  Fur-
thermore, ‘‘where two permissible views of
the evidence exists, the factfinder’s choice
between them cannot be manifestly erro-

3. Risers are the upper shelves that are at-
tached to the metal display units that house

merchandise in Wal–Mart’s stores.
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neous or clearly wrong.’’  Stobart v. State,
617 So.2d 880, 882–883 (La.1993).  Based
on the evidence, we find that the jury did
not err in finding that, at the time of the
incident, a premise hazard existed at Wal–
Mart.

Damages

Turning now to Branch’s error on ap-
peal, we also agree that the jury was cor-
rect in its assessment of general damages
for her injuries that resulted from the
accident.

[7] Just a few minutes after the inci-
dent, while she was still in Wal–Mart,
Branch began to feel pain in her neck and
back.  Her son stated that she looked very
pale.  When she got home that evening,
she discovered that she had a large bump
on her head and soreness in her shoulder
and neck and headaches.  The next day,
she made an appointment to see a doctor
covered by her insurance policy but the
earliest appointment that she could get
was two days after the incident.  On Janu-
ary 4, 1995, Branch saw Dr. William Bran-
don for the pain in her neck and back and
tingling in her arms.  He prescribed medi-
cation to relax the muscles.

On March 21, 1995, Branch visited Dr.
Stewart Altman, a general surgeon, who
diagnosed her with a cervical spine sprain,
upper and mid-back sprain, left shoulder
sprain, and left elbow sprain.  He pre-
scribed medication and physical therapy
for her.  Branch had five clinical office
visits with Dr. Altman between March 21,
1995 and June 15, 1995.  She also attended
sixteen physical therapy S 10sessions at the
clinic in the same time frame.  On June 15,
1995, Branch still complained of headaches
and neck and upper back.  Dr. Altman
determined that Branch had reached maxi-
mum medical benefit with conservative
therapy and recommended that she see an
orthopedist.  Dr. Altman also ordered an

MRI, which was performed on July 17,
1995.

Dr. Altman referred Branch to a neuro-
surgeon, Dr. Toussaint LeClercq, who re-
viewed the MRI. On September 25, 1995,
Dr. LeClercq found that the MRI revealed
a herniated cervical disc at C5–C6 and
recommended a cervical fusion.  Branch
eventually agreed to the surgery, which
was performed on June 18, 1996.

Branch stated that even though she was
‘‘terrified,’’ she agreed to the surgery be-
cause she was in a tremendous amount of
pain.  For two months after the surgery,
Branch’s movements were severely re-
stricted.  She could not drive or bend over
or bathe herself.  She still has physical
restrictions as a result of the surgery,
including lifting restrictions.  Although
she does not experience pain in her neck
or shoulders, she does not feel that she has
been restored to her pre-accident condi-
tion.  She explained that she felt that she
had to be very careful in her activities
because she was afraid of damaging her
neck again.

Dr. LeClercq testified at trial that the
pain and numbness in Branch’s neck and
arms was caused by the ice chest striking
her on the head.  Further, there was no
question that this was a new injury and
not an injury that had occurred over time.
Dr. LeClercq also explained that the fu-
sion restricted the movement in her neck,
and she now has an increased risk of a
ruptured disk above or below the area of
fusion.

[8, 9] In the assessment of damages in
cases of offenses and quasi offenses, much
discretion must be left to the judge or
jury.  La. C.C. art. 2324.1.  Absent a de-
termination that the trial court’s very
great discretion in the award of general
damages has been abused in the matter
under review, the reviewing court should
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S 11not disturb the trier’s award.  Mannina
v. Wal–Mart Stores, Inc., 99–1102 (La.
App. 5 Cir. 2/29/00), 757 So.2d 98, 106.
The discretion vested in the trier of fact is
‘‘great,’’ and even vast, so that an appellate
court should rarely disturb an award of
general damages.  Youn v. Maritime
Overseas Corp., 623 So.2d 1257, 1261 (La.
1993);  Mannina, supra.  We cannot say
that the jury abused its great discretion in
the instant matter in awarding Branch
$90,000 in general damages and $25,353.58
for medical expenses as well as $2,000 to
her husband for loss of consortium.

For the above reasons, we affirm the
trial court’s judgment in all respects.
Wal–Mart is to bear all costs of appeal,
including those incurred by Branch.

AFFIRMED.

,
  

01-808 (La.App. 5 Cir. 12/26/01)

Frank T. CACIOPPO, Jr.

v.

ALTON OCHSNER FOUNDATION
HOSPITAL, et al.

No. 01–CA–808.

Court of Appeal of Louisiana,
Fifth Circuit.

Dec. 26, 2001.

Writ Denied March 28, 2002.

Patient brought action against physi-
cians for fraud and battery. The 24th Judi-
cial District Court, Parish of Jefferson, No.
554-270, Patrick J. McCabe, J., granted
exception of prescription in favor of physi-
cians. Patient appealed. The Court of Ap-

peal, Daley, J., held that contra non valen-
tum did not suspend prescription.

Affirmed.

1. Appeal and Error O169

Appellate courts do not address argu-
ments raised for first time on appeal.

2. Limitation of Actions O95(1)

Under doctrine of ‘‘contra non valen-
tum,’’ prescription does not begin to run
until plaintiff either knew or should have
known of cause of action, regardless of
how much time has passed between
wrongful conduct and the gaining of
knowledge; contra non valentum applies
when defendant prevents plaintiff from
bringing suit or when plaintiff does not
know nor reasonably should have known of
the cause of action.

 See publication Words and Phras-
es for other judicial constructions
and definitions.

3. Limitation of Actions O95(12),
100(12)

Prescription period for patient’s fraud
and battery claims against physician, who
was not certified as cardiovascular surgeon
until after patient’s surgery, began to run
when patient discovered that surgeon was
not licensed.  LSA–C.C. art. 3492.

4. Limitation of Actions O95(12),
100(12)

Physicians did nothing to prevent pa-
tient from discovering that surgeons were
not licensed in Louisiana at time of the
surgery, as required for contra non valen-
tum to apply to delay commencement of
prescription period for fraud and battery
claims against surgeons.  LSA–C.C. art.
3492.


